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7KH 0DVWHU $JUHHPHQW ZDV PRVW UHFHQWO\ UHQHJRWLDWHG LQ �����
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:H KDYH UHFRJQL]HG H[FHSWLRQV WR WKLV UHTXLUHPHQW� 6HH 3ODQQHG

3DUHQWKRRG $VV¶Q Y� &LW\ RI &LQFLQQDWL� ��� )��G ����� ���� ��WK &LU�
������ $ OLWLJDQW PD\ DVVHUW WKH ULJKWV RI WKLUG SDUWLHV ZKHUH WKH WKLUG
SDUW\¶V ³HQMR\PHQW RI WKH ULJKW LV LQH[WULFDEO\ ERXQG XS ZLWK WKH DFWLYLW\
WKH OLWLJDQW ZLVKHV WR SXUVXH´ DQG ZKHUH WKH WKLUG SDUW\ LV QRW DV DEOH WR
DVVHUW WKH ULJKW� ,G� ,Q WKLV FDVH� HYHQ LI 'DQD¶V HPSOR\HHV¶ ULJKWV DQG WKH
DFWLYLWLHV 'DQD ZLVKHV WR SXUVXH ZHUH LQH[WULFDEO\ LQWHUWZLQHG� 'DQD¶V
HPSOR\HHV ZRXOG VWLOO EH DEOH WR DVVHUW WKHLU ULJKWV WKHPVHOYHV� 6HH
9LFHUR\ *ROG &RUS� Y� $XEU\� �� )��G ���� ������ ��WK &LU� �����
�KROGLQJ WKDW DQ HPSOR\HU DWWHPSWLQJ WR DVVHUW ULJKWV RQ EHKDOI RI LWV
HPSOR\HHV GLG QRW KDYH VWDQGLQJ EHFDXVH WKH HPSOR\HHV FRXOG DVVHUW WKHLU
ULJKWV WKHPVHOYHV��
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7KH OHWWHU ZDV DPHQGHG WKUHH WLPHV� LQ ����� ����� DQG ����� DQG

ZDV WKHUHDIWHU DGRSWHG ZLWKRXW DPHQGPHQW HDFK \HDU WKH SDUWLHV
QHJRWLDWHG WKH 0DVWHU $JUHHPHQW�
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$QRWH WR WKH VLGH OHWWHU UHTXLUHV WKDW GLVSXWHV EHWZHHQ 'DQD DQG WKH

8$: UHJDUGLQJ LWV SURYLVLRQV EH VXEPLWWHG WR DUELWUDWLRQ�
$OO GLVSXWHV LQYROYLQJ QHXWUDOLW\ ZLOO EH VXEPLWWHG WR WKH
$UELWUDWRU IRU UHVROXWLRQ� 7KH$UELWUDWRU¶V GHFLVLRQ VKDOO EH ILQDO
DQG ELQGLQJ� 1HLWKHU SDUW\ VKDOO UHVRUW WR OHJDO DFWLRQ DV D UHVXOW
RI D GLVSXWH LQYROYLQJ SDVW RU IXWXUH FRQGXFW UHJDUGLQJ
QHXWUDOLW\� 7KH RQO\ WLPH OHJDO DFWLRQ ZRXOG EH DSSURSULDWH
ZRXOG EH ZKHQ RQH SDUW\ IDLOHG WR DELGH E\ WKH $UELWUDWRU¶V
GHFLVLRQ DQG VXFK IDLOXUH ZDV GHWHUPLQHG E\ WKH $UELWUDWRU�

-�$� DW �� �1HXWUDOLW\ /HWWHU��
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6HFWLRQ � SURYLGHV WKDW�

(PSOR\HHV VKDOO KDYH WKH ULJKW WR VHOI�RUJDQL]DWLRQ� WR IRUP�
MRLQ� RU DVVLVW ODERU RUJDQL]DWLRQV� WR EDUJDLQ FROOHFWLYHO\ WKURXJK
UHSUHVHQWDWLYHV RI WKHLU RZQ FKRRVLQJ� DQG WR HQJDJH LQ RWKHU
FRQFHUWHG DFWLYLWLHV IRU WKH SXUSRVH RI FROOHFWLYH EDUJDLQLQJ RU
RWKHU PXWXDO DLG RU SURWHFWLRQ� DQG VKDOO DOVR KDYH WKH ULJKW WR
UHIUDLQ IURP DQ\ RU DOO RI VXFK DFWLYLWLHV � � � �
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$FDGHPLFFRPPHQWDWRUV KDYH DOVR QRWHG WKDW QHXWUDOLW\ DJUHHPHQWV

DUH HQIRUFHDEOH LQ IHGHUDO FRXUWV� 6HH &KDUOHV ,� &RKHQ� 1HXWUDOLW\
$JUHHPHQWV� :LOO WKH 1/5% 6DQFWLRQ ,WV 2ZQ 2EVROHVFHQFH"� �� /DE�

/DZ� ���� ��� ������� *HRUJH 1� 'DYLHV� 1HXWUDOLW\ $JUHHPHQWV� %DVLF
3ULQFLSOHV RI (QIRUFHPHQW DQG $YDLODEOH 5HPHGLHV� �� /DE� /DZ� ����
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7KH FRXUW LQ WKDW FDVH ZDV FRQFHUQHG ZLWK SULRU DUELWUDWLRQ DZDUGV

EHLQJ ³VLGHVWHSSHG�´ 2LO :RUNHUV� ��� )��G DW ����� 7R DYRLG WKLV

SUREOHP� WKH FRXUW GHWHUPLQHG WKDW ³>F@RQGXFW ZKLFK PHUHO\ GLIIHUV LQ

IRUP IURP WKH DFWLRQV ZKLFK ZHUH WKH VXEMHFW RI WKH SULRU DUELWUDWLRQ

DZDUG FDQQRW VHUYH DV DQ H[FXVH IRU LQVWLWXWLQJ QHZ DUELWUDWLRQ

SURFHHGLQJV� 2Q WKH RWKHU KDQG� DFWLRQV E\ WKH FRPSDQ\ ZKLFK GLIIHU

PDWHULDOO\ IURP WKH SUHYLRXVO\ FRQGHPQHG FRQGXFW DQG WKXV� DUH QRW

VXEVWDQWLDOO\ VLPLODU WR WKDW FRQGXFW� FDQQRW FRQVWLWXWH D µOLNH¶ YLRODWLRQ RI

WKH SUHYLRXV DZDUG�´ ,G�
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7UDLOZD\V� ���)��G�����ZDV GLVWLQJXLVKHG LQ$PHULFDQ1DW¶O&DQ

&R� Y� 8QLWHG 6WHHOZRUNHUV� ��� )��G ���� ������ ��WK &LU� ����� �ILQGLQJ
WKDW LQ ERWK 7UDLOZD\V DQG :LOEXU &KRFRODWH WKH DUELWUDWLRQ DZDUG ZDV

UHYHUVHG SULPDULO\ EHFDXVH WKH DZDUG GLG QRW GUDZ LWV HVVHQFH IURP WKH

FROOHFWLYH EDUJDLQLQJ DJUHHPHQW ² QRW MXVW EHFDXVH LW GLG QRW WDNH LQWR

DFFRXQW D SULRU DZDUG��
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:H KDYH QRW SUHYLRXVO\ DGGUHVVHG WKLV LVVXH� ,Q D FDVH LQ ����� ZH

DIILUPHG ZLWKRXW FRPPHQW D GLVWULFW FRXUW RSLQLRQ LQ ZKLFK WKH LVVXH ZDV

PHQWLRQHG� 8$: /RFDO 8QLRQ 1R� ��� Y� :HDWKHUKHDG &R�� ��� )��G

��� ��WK &LU��� FHUW� GHQLHG� ��� 8�6� ��� ������� 7KH GLVWULFW FRXUW LQ

WKDW FDVH KHOG WKDW DQ DUELWUDWRU¶V GHFLVLRQ RQ D TXHVWLRQ RI LQWHUSUHWDWLRQ

RI D FROOHFWLYH EDUJDLQLQJ DJUHHPHQW GLG QRW SUHFOXGH UHDUELWUDWLRQ RI WKDW

TXHVWLRQ� HYHQ WKRXJK DUELWUDWLRQZDV FRQWUDFWXDOO\ VWLSXODWHG WR EH ³ILQDO

DQG ELQGLQJ�´ DQG WKH FRXUW QRWHG WKDW�

$OWKRXJK WKH GHIHQGDQW GZHOOV DW OHQJWK XSRQ WKH DSSOLFDELOLW\

RI WKH GRFWULQHV RI UHV MXGLFDWD DQG FROODWHUDO HVWRSSHO� , DP RI

WKH ILUP FRQYLFWLRQ WKDW WKHVH GRFWULQHV GR QRW DSSO\ LQ WKLV FDVH�

7KHVH GRFWULQHV H[WHQG RQO\ WR WKH IDFWV LQ LVVXH DV WKH\ H[LVWHG

DW WKH WLPH WKH DUELWUDWRU¶V GHFLVLRQ ZDV UHQGHUHG DQG WKHUH FDQ

EH QR GRXEW WKDW WKH 1DXPDQ JULHYDQFH LV VHWWOHG ILQDOO\ DQG

FDQQRW EH UHOLWLJDWHG�

8$: /RFDO 8QLRQ 1R� ��� Y� :HDWKHUKHDG &R�� ��� )�6XSS� ���� ���
�1�'�2KLR ������ +RZHYHU� WKH GLVWULFW FRXUW DOVR QRWHG WKDW ³WKRXJK WKH
GRFWULQHV RI UHV MXGLFDWD DQG FROODWHUDO HVWRSSHO PD\ DSSO\ WR DQ
DUELWUDWRU¶V GHFLVLRQ WKH\ DUH QRW DSSOLFDEOH KHUH�´ ,G� �HPSKDVLV DGGHG��
6XFK LQFRQFOXVLYH PHQWLRQ RI WKH LVVXH LQ D GLVWULFW FRXUW RSLQLRQ LQ D FDVH
GHFLGHG EHIRUH WKH VHPLQDO 6XSUHPH&RXUW RSLQLRQ LQ0LVFR� ���8�6� ���
LV RI OLPLWHG DVVLVWDQFH LQ GHFLGLQJ WKLV FDVH� DW PRVW� LW VXJJHVWV VXSSRUW
IRU RXU KROGLQJ LQIUD WKDW FRQWUDFWXDO ODQJXDJH DV WR WKH ³ILQDO DQG
ELQGLQJ´ QDWXUH RI DQ DUELWUDWLRQ GHFLVLRQ GRHV QRW GHWHUPLQH WKH
SUHFHGHQWLDO HIIHFW RI WKH GHFLVLRQ RQ ODWHU DUELWUDWLRQ GHFLVLRQV�
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